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Recommendation

Acknowledging:

— the legitimate concern to protect the public, particularly from acts of violent crime;

— the need to assess the danger posed by detainees so as to ensure that the most
appropriate sentences and measures are adopted;

— the need to continuously improve such assessment;

— the importance of collaboration based on trust among all actors within the penal system;

bearing in mind that:

— an obligation to disclose information does not facilitate assessment of the danger posed
and thus does not represent a means of improving public safety;

— on the contrary, such an obligation may well adversely affect public safety since, having
served their sentence, detainees will return to society without having had the benefit of
appropriate care, particularly as regards their mental health;

— the obligation to disclose information will tend to discourage physicians from exercising
their profession in prisons;

— this obligation violates detainees’ right to privacy and runs counter to internationally
recognized ethical principles;

the Commission unanimously recommends that the current system — based on optional
disclosure - should be maintained.



“Medical practice in the community and in the prison context
should be guided by the same ethical principles” [1]

Introduction

A number of French-speaking cantons are currently considering the possibility of impo-
sing on health professionals an obligation to disclose information relating to the danger
posed by detainees. Three cantons — Geneva, Valais and Vaud (see Annex) — are planning
to amend their legislation. More generally, the Conference of Heads of Departments of
Justice and Police in French- and ltalian-speaking Switzerland (CLDJP) has issued a re-
commendation’ on this topic, advocating an obligation to disclose information relating to
the potential danger posed by detainees [2]. The question of health professionals being
obliged to communicate certain facts or opinions to the competent authorities thus arises
in a concrete form in Switzerland.

The need to protect the interests of society and public safety is invoked to justify such
a legal obligation on the part of health professionals. The proponents of this obligation
take the view that, if there is any conflict with the rights of detainees, the interests of the
public should take precedence. The Commission is aware that this issue is highly sen-
sitive, given the tragic recent events in the cantons of Vaud and Geneva in particular; it
fully recognizes the legitimacy and importance of the authorities’ concern to ensure the
protection of members of society and of their rights to life, health and safety. Nonethel-
ess, it takes the view that the decision to impose on medical staff an obligation to disc-
lose information is ethically indefensible. Firstly, this obligation violates the fundamental
rights of detainees; in addition, it is detrimental to the interests of the public, insofar as
it increases the risk that detainees will return to society without having had their me-
dical (specifically, mental health) problems appropriately managed. Finally, it has not
been established that — compared with the existing system based on optional disclosu-
re — an obligation to disclose information actually facilitates assessment of the danger
posed.

1 Article 2 - Exception to medical and official confidentiality

1 In cases where a detainee has been ordered to undergo inpatient treatment (Art. 59 Criminal Code/CC), outpatient
treatment (Art. 63 CC) or indefinite incarceration (Art. 64 CC), or is recognized to pose a danger, or is subject to probation assistance
(Art. 93 CC) or conduct orders of a medical nature (Art. 94 CC), the cantonal and communal authorities, physicians, psychologists
and any other therapists responsible for the detainee shall be relieved of their duty of official or medical confidentiality if there is
a need to inform the competent authority of important facts which could have a bearing on ongoing measures or on the relaxation
of the execution thereof or, in a general way, on the assessment of the danger posed by the person concerned.

2 Inany case, persons bound by professional confidentiality can be released from this duty, either at their own request
by the competent authority, or by the detainee himself.



In the unanimous view of the Commission, the arguments presented below provide a
clear case against any obligation to disclose information on the part of health professi-
onals working with detainees.

1. Abandoning a system in which provision is already made for exceptions

Under the current system, it is already possible for crimes to be prevented in situations
where a health professional concludes that the interests of third parties — e.g. potential
victims — should take precedence over the patient’s right to medical confidentiality. In the
expert reports prepared on the two recent affairs, medical confidentiality was not called
into question [3]. Moreover, it has not been established that a change in the system could
have prevented the crimes which gave rise to the legislative efforts now underway in
French-speaking Switzerland. It is regrettable that the political authorities should be pro-
posing a serious infringement of a fundamental right without first having demonstrated
the need for and the proportionality of this measure. Any infringement of a fundamental
right should be based on a careful analysis of the necessity and proportionality of the
measure with regard to the public interest to be safeguarded. In the present case, to the
knowledge of the Commission, such an analysis is lacking.

Today, a health professional can already be released from the duty of medical confiden-
tiality in essentially two situations. Firstly, he may make such a request to an authority
when he considers this necessary for the protection of overriding interests. The interests
in question may be those of the patient — e.g. a patient who poses a danger to himself - or
those of third parties. In such cases, the cantonal authority will decide whether to grant
or refuse the request on the basis of its assessment of the interests at stake [4]. Secondly,
faced with an emergency in which it is not possible to obtain a decision from the canto-
nal authority in good time, the health professional may breach confidentiality in order
to defend a right which is imminently threatened [5]. In this second scenario, the health
professional may then directly alert the penal authorities or law enforcement officials [6].

Finally, in the course of day-to-day collaboration, information of various kinds may be
communicated to prison staff by health professionals if it is formulated in a manner suf-
ficiently general to ensure that confidentiality is maintained [7].

2. Confusing or mixing care and expert medical assessment

Provision is made in cantonal legislation for the function of a medical expert precisely to
contribute to the assessment of the danger posed by prisoners or persons undergoing
measures. The medical expert receives a specific mandate from a judicial penal authority
and answers the questions defined by this authority. The expert report today already pro-
vides a basis for risk assessments in a variety of situations, ranging from the reduction of
sentences to the termination, continuation or extension of measures. Medical experts are
specially trained and acquire specific experience. Given the difficulties involved in risk
assessment, training and experience are indispensable.



The provision of care (preventive, diagnostic and therapeutic activities) should be strict-
ly distinguished from the work of a medical expert. Clear separation of these two roles
makes it possible to preserve the specific characteristics of the two functions [8]. Firstly,
it ensures that suitably trained and experienced experts can deliver an impartial and in-
dependent judgement, without being influenced or biased by relationships established
with patients. At the same time, it ensures in particular that those providing medical care
can treat the patient-detainee effectively, establishing a therapeutic relationship based as
far as possible on trust and dialogue. This means that health professionals are not turned
into legal auxiliaries — a task for which they have neither the training nor the necessary
skills.

3. Harming the interests of society

Confidentiality is not merely a matter of defending the interests of an individual (the pati-
ent who is detained or at liberty, by respecting the right to autonomy), or those of a pro-
fessional group (health professionals, by establishing an appropriate framework for the
exercise of preventive, diagnostic or therapeutic activities). Prison health should be seen
as an integral part of public health [9], i.e. as a public health issue. Provision of care for
individuals —detainees, in particular — also contributes (directly or indirectly) to the well-
being and safety of the public. Society benefits from prison health services, especially
those designed to improve mental health, because detainees who are released, having
served their sentence, will have gained greater mental stability and will thus present a
lower risk of recidivism. Even prior to release, improvements in mental health arising
from prison care services reduce the risk of acts of violence committed against prison
staff or other inmates.? In either case, quality care provided during detention is beneficial
to society as a whole, and not just for the patient concerned. This is also the reason why
provision is made in the Criminal Code for the imposition of therapeutic measures: “1.
A measure is ordered if: a. a penalty alone is not sufficient to counter the risk of reoffen-
ding; b. the offender requires treatment or treatment is required in the interest of public
safety” [11].

4. Eliminating the confidentiality which is essential to the practice of medicine

Medical experience shows that confidentiality is indispensable if a therapeutic relation-
ship is to be established. Trust and openness are central to an effective physician-patient
relationship [12]. Health professionals are under an obligation to inform the detainee, at
the start of any consultation or treatment, of any restrictions imposed on medical con-
fidentiality. Thus, if they are legally bound to communicate certain facts, the detainee
must be duly informed. This is a fundamental ethical requirement. In the absence of con-

2 According to Art. 75 para. 1 of the Swiss Criminal Code, “The execution of sentences must encourage an
improvement in the social behaviour of prison inmates, and in particular their ability to live their lives without reoffending. The
conditions under which sentences are served must correspond as far as possible to those of normal life, provide inmates with the
necessary assistance, counteract the harmful effects of custody and take appropriate account of the need to protect the general
public, staff and other inmates” [10].



fidentiality, detainees will legitimately hesitate to reveal their weaknesses and problems,
communicating only those facts or feelings which can safely be disclosed. They will do
their utmost to protect their privacy — something to which the greatest importance is
universally and rightly attached. There is a risk that treatment will be confined to soma-
tic and pharmacotherapeutic approaches. In summary, without the basis for a genuine
relationship, such treatment will tend to harm rather than improve the patient’s health.

Mental illness is known to be common in prisoners [13], before, during and after their
detention. The prison environment may even aggravate certain mental disorders, espe-
cially when the conditions of prison life are arduous. It is therefore particularly important
that they should be appropriately managed. The treatment of these disorders is seriously
compromised by a lack of confidentiality.

5. Failing to comply with the principles of non-discrimination and equivalence
The obligation to respect the fundamental rights of detainees is enshrined in numerous
international agreements, such as the European Convention for the Prevention of Tor-
ture and Inhuman or Degrading Treatment or Punishment [14], to which Switzerland is a
party. Detainees enjoy fundamental rights on the same basis as persons at liberty. While
their right to personal liberty is indeed restricted on account of the sentence imposed, it
would be wrong to conclude that their fundamental personal rights are curtailed overall.
For this reason, among others, it is important to respect the principles of non-discrimi-
nation and equivalence.

— The principle of non-discrimination entails that any differences in the medical
treatment received by detainees, compared to the general population, should be
based on proportionate and non-arbitrary considerations; here, however, there is
an obvious difference in treatment, but the underlying reasons are not sufficient, as
explained above.

— The principle of equivalence demands that detainees should benefit from health
services similar to those available to the community, without discrimination on the
grounds of their legal situation [15]. It is, however, indisputable that, should the
obligation to disclose information come into force, detainees would no longer receive
equivalent care.

The obligation to disclose information on the part of health professionals working with
detainees thus contravenes these two principles. The European Prison Rules — which are
accorded a degree of binding force by the Federal Supreme Court [16] — clearly state that
the normal rules of medical confidentiality are to be observed in prisons. An obligation
to disclose information manifestly contravenes these rules, underlining the arbitrary and
disproportionate nature of this provision.



6. Shifting, without resolving, the issue of relevant information

If health professionals are under an obligation to disclose any “important” information
or facts having some bearing on the assessment of the danger posed by a detainee, they
will have to choose what course to adopt. At one end of the spectrum, they may decide
to minimize their own legal risk by communicating extensively, even if they have only
minor suspicions; the authorities may then be overwhelmed by the volume of informati-
on to be dealt with. At the other end of the spectrum, health professionals may decide to
disclose only information which they consider to indicate a manifest danger [17]. In the
event of misjudgement, they then face a risk of being subjected to an administrative — or
even a legal — investigation.

With this second option, the authorities will not receive any more information than in
the current situation, where health professionals already have the option of disclosure.
A health professional who chooses to steer a middle course will require legal advice to
clarify the obligation. But it is difficult to provide a clear definition of an obligation to dis-
close information — reference will inevitably be made to vague terms such as “degree of
danger”. In any case, evaluating, in advance, information “which is required, in a general
way, to assess the danger posed by the person concerned” (Art. 5A, para. 2) [18] will re-
main a difficult undertaking. It is not clear at present what authorities could guide prison
health staff seeking in good faith to determine what has to be disclosed.

7. Inappropriately targeting a single professional group

Health professionals are not alone in being privy to important information which could
have a bearing on the assessment of the danger posed by a detainee. Lawyers and chap-
lains, though their roles are not identical to that of health personnel, also have access to
information of this kind. Nobody, however, would suggest that the lawyer’s professional
confidentiality should be restricted by imposing an obligation to report the danger a cli-
ent is suspected to pose. By imposing this duty solely on health professionals, legislators
create the impression that the right to medical care — including the opportunity to reduce
the danger posed - is less important than the right to legal defence.

Equally, if the declared aim is to protect the public against violent crime, then why confi-
ne oneself to prisoners or persons undergoing therapeutic measures? To be completely
consistent, the obligation to disclose suspicions of potential danger would have to be
extended to health professionals caring for patients in the community. At present, psy-
chiatrists who are entrusted with information which leads them to believe that a patient
(non-detainee) may be dangerous are not essentially required to report this to the autho-
rities — although they do have the option of doing so. The same would apply if the patient
was a former detainee who had served his sentence.

8. Contravening health professionals’ ethical principles and code of conduct
In the prison environment, respect for medical confidentiality involves particular chal-



lenges, due in particular to the crowded conditions, the dependence on other people
for everyday activities, the frequent need to wait for a medical appointment, increased
vulnerability, etc. [19].

In spite of these difficulties, the right to respect for privacy is recognized in various nati-
onal [20] and international [21] laws and conventions; accordingly, the right to confiden-
tiality does not stop at the prison gates. For health professionals, medical confidentiality
is a requirement of their professional code [22].

In addition, medical confidentiality is an ethical principle taught from the outset to stu-
dents in faculties of medicine and other healthcare education institutions. It is also co-
vered in continuing professional education. It thus constitutes one of the fundamental
values underlying the work of all health professionals. To depart from this principle by
imposing an obligation to disclose information — even for a small section of the prison
population —is to undermine the foundations of the healthcare professions.

9. Discouraging health professionals from practising prison medicine

There is a serious risk that the practice of prison medicine will become less attractive
as a result of the obligation to disclose information. Professionals working in this envi-
ronment will feel that they are practising an inferior type of medicine with less stringent
ethical demands. It is already difficult to recruit staff of good quality who are prepared
to specialize and then work in this sector over the long term. An obligation to disclose
suspicions of potential danger will make it even more complicated to recruit and retain
staff. It would be regrettable if, in future, healthcare personnel had to be recruited from
the pool of non-Swiss physicians who, for economic reasons, would have little choice but
to pursue this specialty.

In addition, health professionals working in a (non-prison) practice or hospital setting will
also be reluctant to treat prisoners, as the proposed obligation to disclose information
will probably also apply to them —a group which currently accounts for a significant pro-
portion of the care provided for detainees.



References

[1] Council of Europe — Committee of Ministers (1998) Recommendation No. R (98)
7 Concerning the ethical and organisational aspects of health care in prison.

[2] Conférence latine des chefs des départements de justice et police (2013). Recomman-
dation du 31 octobre 2013 relative a I’échange d’informations et a la non-opposabilité
du secret médical et/ou de fonction en rapport avec la dangerosité d'un détenu et pou-
vant avoir une incidence sur son évaluation ou sur les conditions d’allegement dans
I'exécution (http://cldjp.ch/data/actes/rec3-fr.pdf, consulté le 9 mai 2014).

[3] Rapport final de Maitre Bernard Ziegler dans I'enquéte administrative ordonné par le
Conseil d’Etat a la suite du déces de Mme Adeline du 31 janvier 2014 ; Rapport de Felix
Banziger sur les résultats obtenus au cours de I'enquéte administrative ordonnée par le
Tribunal cantonal du canton de Vaud, Drame de Payerne, aolt 2013.

[4] Dumoulin JF (2010). Le secret professionnel des soignants et leur obligation de té-
moigner selon les nouveaux codes de procédure fédéraux. Jusletter 18 janvier ; Blan-
chard N (2010). La levée du secret professionnel, Revue médicale suisse (http:/revue.
medhyg.ch/infos/article.php3?sid=1022, consulté le 9 mai 2014) ; Académie Suisse des
Sciences Médicales et Fédération des médecins suisses (2013). Bases juridiques pour le
quotidien du médecin. Une guide pratique (2e édition). Chapitre 7.

[5] Entenza H (2013). La protection générale de la société contre les agissements éventu-
els de personnes purgeant une peine d’emprisonnement pour crimes violents. Aktuelle
Juristische Praxis: 1575-83.

[6] Académie Suisse des Sciences Médicales (2002, actualisées en 2013). Exercice de la
meédecine auprés de personnes détenues. Directives médico-éthiques : p. 9-10.

[7] Tag B (2008). Intramurale Medizin in der Schweiz — Uberblick {iber den rechtlichen
Rahmen. In : Tag B & Hillenkamp T (Hrsg.). Intramurale Medizin im internationalen Ver-
gleich. Gesundheitsfiirsorge zwischen Heilauftrag und Strafvollzug im Schweizerischen
und internationalen Diskurs. Berlin/Heidelberg, Springer Verlag, S. 1-38 ; Mukerjee
A. & Butler CC (2001). Outbreak of tuberculosis linked to a source case imprisoned d
uring treatment. Should the courts tell GPs about prison sentences and should GPs
tell prison doctors about medical diagnoses ? British Journal of General Practice, 51 :
297-8.

[8] Gravier B & Eytan A ( 2011). Enjeux éthiques de la psychiatrie sous contrainte. Rev
Med Suisse, 309: 1806-11 (http:/rms.medhyg.ch/numero-309-page-1806.htm, consulté le
9 mai 2014)

[9] World Health Organization (2013). Good governance for prison health in the 21st cen-
tury. A policy brief on the organization of prison health. The Regional Office for Europe
of the WHO and United Nations Office on Drugs and Crime (http://www.unodc.org/docu-
ments/hiv-aids/publications/Prisons_and_other_closed_settings/Good-governance-for-
prison-health-in-the-21st-century.pdf, consulté le 28 avril 2014).

[10] Code pénal suisse (2014) du 21 décembre 1937, état le 1er janvier 2014, RS 311.0, art.
75 al. 1 (www.admin.ch/opc/fr/classified-compilation/19370083/index.html).

[11] Code pénal suisse, reference cited in [10], Art. 56.

10



[12] Wolff et al. (2012). Health care in custody: Ethical fundamentals. Bioethica Forum,
5(4): 145-9.

[13] Prins SJ (2014). Prevalence of Mental llinesses in U.S. State Prisons : A Systematic
Review. Psychiatr Serv; Andreoli et al. (2014). Prevalence of Mental Disorders among
Prisoners in the State of Sao Paulo, Brazil. PloS ONE, 9(2) : €88836. Doi :10.1371/journal.
pone.0088836 ; Fazel & Seewald (2012). Severe mental iliness in 33’588 prisoners world-
wide : systematic review and meta-regression analysis. Br J Psychiatry, 200 : 364-73 ;
Falissard et al. (2006). Prevalence of mental disorders in French prisons for men. BMC
Psychiatry, 6 : 33 ; Fazel & Danesh (2002). Serious mental disorder in 23’000 prisoners:
a systematic review of 62 surveys. Lancet, 359: 545-50; Blaauw, Roesch, Kerkhof (2000).
Mental disorders in european prison systems. Arrangements for mentally disordered
prisoners in the prison system of 13 European countries. Int J Law Psychiatry, 23 : 649-63.

[14] Council of Europe (2002). European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment. CPT/Inf/C (2002) 1. Available at http://
www.cpt.coe.int/en/documents/ecpt.htm.

[15] United Nations (1990). Basic principles for the treatment of prisoners. Adopted
and proclaimed by General Assembly Resolution 45/111 of 14 December 1990, prin-
ciple No. 9 (www.ohchr.org/EN/Professionallnterest/Pages/BasicPrinciplesTreatmentOf-
Prisoners.aspx, consulté le 16 avril 2014); voir également Bragger BF (2011). Gefang-
nismedizin in der Schweiz. Jusletter 11 April ; Elger BS (2011). Prison medicine, public
health policy and ethics : the Geneva experience. Swiss Medical Weekly ; 141 : w13273;

Council of Europe committee of ministers (2006). Recommendation Rec(2006)2 on the
European Prison Rules (https://wcd.coe.int/ViewDoc.jsp?id=955747, consulté le 16 avril
2014); Council of Europe committee of ministers (1998). The Ethical and Organisational
Aspects of Health Care in Prison. Recommendation No. R(98)7(https://wcd.coe.int/com.
instranet.InstraServlet?command=com.instranet.CmdBlobGet&Instranetimage=530914
&SecMode=1&Docld=463258&Usage=2, consulté le 16 avril 2014) ; Code pénal suisse
(2014), référence citée a la note 8,

[16] Council of Europe — Committee of Ministers (2006). Recommendation Rec(2006)2 on
the European Prison Rules. Available at https://wcd.coe.int/ViewDoc.jsp?Ref=Rec(2006)
2&Language=lanEnglish&Ver=original&Site=COE&BackColorinternet=DBDCF2&BackCol
orintranet=FDC864&BackColorLogged=FDC864 ; Arrét du tribunal fédéral du 26 février
2014 1B_336/2013 (http://www.bger.ch/fr/index/juridiction/jurisdiction-inherit-template/
jurisdiction-recht/jurisdiction-recht-urteile2000.htm, consulté le 9 mai 2014).

[17] Bruggen MC, et al. (2013). Medical and legal professionals’ attitudes towards confi-
dentiality and disclosure of clinical information in forensic settings : a survey using case
vignettes. Medicine, Science and the Law, 53(3): 132-48.

[18] Cf. Annex, draft law of Canton Geneva.

[19] Delarue JM (2012). Est-il possible de respecter le secret médical en prison ? La Revue
du Praticien, 62 : 896-8.

[20] Constitution fédérale de la Confédération suisse (2013) du 18 avril 1999, RS 101,
art. 13 (www.admin.ch/opc/fr/classified-compilation/19995395/index.html); Code civil su-
isse (2013) du 10 décembre 1907, RS 210, art. 28 (www.admin.ch/opc/fr/classified-com-
pilation/19070042/index.html) ; Loi fédérale sur la protection des données (2014) du 19
juin 1992, RS 235.1, art. 35 (www.admin.ch/opc/fr/classified-compilation/19920153/index.

11



html); Code de procédure pénale (2013) du 5 octobre 2007, RS 312.0, art. 171 (http://www.
admin.ch/opc/fr/classified-compilation/20052319/index.html) ; Code de procédure civile
(2013) du 19 décembre 2008, RS 272, art. 166 (http://www.admin.ch/opc/fr/classified-com-
pilation/20061121/index.html) ; Loi fédérale sur les professions médicales universitaires
(2013) du 23 juin 2006, RS 811.11, art. 40 let. f (http://www.admin.ch/opc/fr/classified-
compilation/20040265/index.html).

[21] Nations Unies (1948). Déclaration universelle des droits de I'homme (DUDH), art.
12 ; Nations Unies (1966). Pacte international relatif aux droits civils et politiques, art.
17 ; Conseil de I'Europe (1950). Convention européenne des droits de ’lhomme (CEDH),
Convention de sauvegarde des droits de I'hnomme et des libertés fondamentales, art. 8 ;
Conseil de I'Europe (1981). Convention pour la protection des personnes a I'égard du trai-
tement automatisé des données a caractere personnel (STE n° 108) ; Conseil de I'Europe
(1974). Résolution (74) 29 Relative a la protection de la vie privée des personnes phy-
siques vis-a-vis des banques de données électroniques dans le secteur public ; Conseil de
I'Europe (1973). Résolution (73) 22 Relative a la protection de la vie privée des personnes
physiques vis-a-vis des banques de données électroniques dans le secteur privé.

[22] Fédération des médecins suisses (2013). Code de déontologie de la FMH, du 25 avril
2013, art. 11 ; Conseil international des infirmieres (2012). Code déontologique du ClI
pour la profession infirmiere, art. 1; Convention européenne sur les droits de I’'hnomme et
la biomédecine (1997), art. 10 ; Déclaration de Lisbonne de I’Association Médicale Mon-
diale sur les droits du patient (1995), art. 8 ; Organisation mondiale de la Santé (1994).
Déclaration sur la promotion des droits des patients en Europe, art. 4.

12



Annex

Draft law of Canton Geneva PL 11404. Draft law amending the law on the application of
the Swiss Criminal Code and other federal legislation on penal matters (LaCP) (E 4 10),
19 March 2014.

Art. 5A Health professionals working in prisons (new)

2 Health professionals shall disclose any information which is required, in a general way,
to assess the danger posed by the person concerned, which could affect ongoing senten-
ces or measures, or which would allow a decision to be made on possible relaxation of
the execution of a sentence or measure.

The Commission did not have at its disposal either the draft law of Canton Valais (Draft
law amending the law on the application of the Swiss Criminal Code (LACP) - Articles
28a and 28b (new) - physicians’ obligation to provide information and duty to report) or
the draft law of Canton Vaud.
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